
CALIFORNIA DEPARTMENT OF INSURANCE SETTLEMENT AGREEMENT 
(INSURANCE FRAUDS PREVENTION ACT) 

I. PARTIES 

This Settlement Agreement ("Agreement") is entered into between the State of 

California, by and through the California Insurance Commissioner, Dave Jones (the 

"Commissioner"), in hi s capacity as Cali forn ia Insurance Commiss ioner, and Kmart 

Corporation ("Kmart"), hereinafter collectively referred to as "the Parties." 

II. PREAMBLE 

As a preamble to this Agreement, the Parties agree to the following: 

A. Kmart Corporation, a Delaware corporation, operates in-store pharmacies 

throughout the United States, Puetto Rico, and the Virgin Islands. Kmart Corporation is 

wholly owned and operated by Sears Holdings Corporation, a Delaware corporation 

headquartered in Hoffman Estates, Illinois. 

B. On July I6, 2008, James Garbe filed a qui tam action in the United States 

District Coutt for the Central District of Califo rnia captioned United States ofAmerica, et 

al., ex rel. Garbe v. Kmart Corporation, Case No. CY08-04669 (C.D. Cal.) (hereinafter the 

"Civil Action"), including a claim pursuant to the qui tam provisions of the California 

Insurance Frauds Prevention Act (hereinafter "the Act"), Cal. Ins. Code § 187 1. 7, et seq. 

The Civil Action was subsequently transferred to the Southern District of Illinois and 

assigned case number 3: 12-cv-0088 1-MJR-PMF (S.D. Ill.). On August 8, 20 17, Carl 

Ireland, as guardian of Mr. Garbe and Mr. Garbe's estate ("Relator"), was substituted as 

Relator in the Civil Action. 
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C. Kmart has entered into a separate civil settlement agreement (the "Federa l 

Settlement Agreement" attached hereto as Exhibit A) with Relator and the Un ited States of 

America. Kmart has a lso entered into separate civi l settlement agreements with the 

Med ica id Participating States (as defined in those separate state settlement agreements), 

includ ing California, by and through the California Attorney General' s Office for c laims 

under California Government Code§ 12650 et seq. 

D. The Commiss ioner contends that from the period September I, 2004 

through December 31, 20 l 6, Kmart submitted false prescription re imbursement claims to 

private insurers in connection with discounted generic drug prices that were available 

under Kmatt 's discount generic drug programs. Spec ifically, the Commissioner contends 

that to the extent private insurers defined "usual and customary price" to inc lude 

discounted generic drug prices offered to Kmart's customers, Kmart fai led to include those 

discounted generic drug prices when billing private insurers, resulting in Kmart's 

submission of false or fraudulent claims to those insurers in v iolation of the Act. The 

Commissioner contends that, as a result of Kmart's actions, Kmart received reimbursement 

amounts that were higher than it was entitled to rece ive. Kmart' s conduct is referred to 

below as the "Covered Conduct." 

F. This Agreement is ne ither an adm ission of facts or liabi li ty by Kmart, nor a 

concession by the Commissioner that the a llegations here a re not well fou nded. 

G. To avo id the delay, expense, inconvenience, and unce1tainty of protracted 

litigation of these causes of action, the Parties mutually desire to reach a full and final 

settlement as set fo1th be low. 
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III. TERMS AND CONDITIONS 

NOW, THEREFORE, in reliance on the representations contained herein and in 

consideration of the mutual promises, covenants, and obligations set forth in this 

Agreement, and for good and valuab le consideration as stated herein, the Parties agree as 

follows: 

1. Kmart agrees to pay the sum of $ 1,000,000.00 (the " Settlement Amount") to settle 

the claim Relator brought on behalf of the Commissioner under the Act. Kmart agrees to 

pay the Settlement Amount in three installments. The Commissioner agrees that Relator 

shall receive fifty percent (50%) of each such payment to be paid by Kmart directly to 

Relator. Kmart agrees to make the three payments collectively to the Commissioner and 

Relator as fo llows: the first payment of$338,983 .05 ($ 169,491.53 to both the 

Commissioner and Relator) shall be due no later than fou1teen (14) days after the Effective 

Date of the Federal Settlement Agreement; the second payment of $338,983.05 

($169,491.53 to both the Commissioner and Relator) shall be due on the one year 

anniversary of the Effective Date of the Federal Settlement Agreement; and the third and 

fi nal payment of $322,033 .90($ 16 1,0 16.95 to both the Commissioner and Re lator) shall 

be due on the two year anniversary of the Effective Date of the Federal Settlement 

Agreement. 

Each payment to the Commissioner shall be paid by electronic funds transfer to : 

California Department of Insurance 
Accounting Services Bureau 
300 Capitol Mall, Suite 1400 
Sacramento, CA 958 14 
Attn: Cashiering 
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Contact Name: 
Merita Chung, Chief 
Accounting Services 
California Department of Insurance 
(9 16) 492-345 1 
Merita.Chung@insurance.ca.gov 

The Commiss ioner shall provide written instructions to counsel fo r Kmart. Re lator shall 

also provide written instructions for payment to counsel for Kmart. 

2. The Commissioner agrees to dismiss with prejudice any state law c laims which the 

Commissioner has the authority to di smiss currently pending against Kmart in state or 

federal co u1ts for the Covered Conduct. 

3. Subject to the exceptions in Paragraph 4 below, in consideration of the o bligations 

of Kma1t set forth in th is Agreement, and conditioned upon receipt by the Commissioner of 

the California Depa1tment of Insurance ' s share of the Settlement Amo unt, the 

Commiss ioner agrees to release Kmart and its corporate parents, subsidiaries, affil iates, 

predecessors, successors, current and former officers, directors, employees, and agents 

(collectively " Released Entities"), from any c ivil or administrative monetary cause of 

action that the Commissioner has for any claims submitted or caused to be submitted to 

private insurers in California as a result of the Covered Conduct, including, but not limited 

to, claims pursuant to the qu; tam provisions of the Act, Cal. Ins. Code § 187 1. 7, et seq. 

4. The Federal Settlement Agreement contains various provisions for the benefit of 

the United States and Relator in the event of Kmart 's default on any of the payments owed 

under that agreement, inc luding but not limited to representati ons and waivers by Kmart in 

the event of a Kmart bankruptcy. In the event that such provisions are triggered, and 

monetary benefits result therefrom, the Commiss ioner shall be entitled to share in those 
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monetary benefits, consistent with the monetary terms of this Agreement and the Federal 

Settlement Agreement. 

5. In consideration of the obligations of the Commissioner set forth in this Agreement, 

Kmart waives and discharges the Commissioner and the California Department of 

Insurance, its agencies, employees, and agents from any causes of action (including 

attorneys' fees, costs, and expenses o f every kind and however denominated) which Kma1t 

has against the Commissioner and the California Department of Insurance, its agencies, 

employees, and agents arising from the Commissioner's investigation and prosecution of 

the Covered Conduct. 

6. Kmart shall not seek indemnification or reimbursement of any kind from any health 

care beneficiaries or their parents, sponsors, legally responsible individuals, or third-party 

payors for payments Kmart makes pursuant to this Agreement. 

7. Kmart expressly warrants that it has reviewed its financial condition and that it is 

currently solvent within the meaning of 11 U.S.C. §§ 547(b)(3) and 548(a)( l)(B)(ii)(I). 

8. The Parties each represent that this Agreement is freely and vo luntarily entered into 

w ithout any degree of duress or compulsion whatsoever. 

9. Kmart agrees to cooperate fully and truthfully with any investigation brought by 

the Commissioner of individuals or entities not re leased in this Agreement. Upon 

reasonable notice, Kmart sha ll fac ilitate , and agrees not to impair, the cooperation of its 

directors, officers, employees, or agents for interviews and testimo ny consistent with the 

rights and privileges of such individuals and of Kmart. Upon request, Kmart agrees to 

furn ish to the Commiss ioner complete and unredacted copies of all non-pri vileged 

documents and records in their possession, custody, or control concern ing the Covered 
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Conduct. Kmat1 shall be responsible for all costs it may incur in complying with this 

paragraph. 

l 0. Except as expressly provided to the contrary in this Agreement, each Party to this 

Agreement shall bear its own legal and other costs inctmed in connection with this matter, 

including the preparation and performance of this Agreement. 

11. Except as otherwise stated in this Agreement, this Agreement is intended to be for 

the benefit of the Parties only, and by this ins trument the Parti es do not release any liability 

against any other person or entity. 

12. Nothing in this Agreement constitutes an agreement by the Commissioner 

concerning the characterization of the amounts paid hereunder for purposes of California's 

revenue code. 

13 . This Agreement is governed by the laws of Ca lifornia, and venue for addressing 

and resolving any and a ll disputes relating to this Agreement sha ll be the Cal ifornia state 

courts of appropriate jurisdiction. For purposes of construing this Agreement, this 

Agreement shall be deemed to have been drafted by all parties to this Agreement and shall 

not, therefore, be construed against any party for that reason in any subsequent dispute. 

14. The undersigned Kmart signato ries represent and warrant that they are authorized 

as· a result of appropriate corporate action to execute this Agreement. The undersigned 

signatories fo r the Commissioner represent that they are signing this Agreement in their 

official capacities and that they are authorized to execute this Agreement o n behalf of the 

State of Ca li fo rnia through their respective agencies and departments. 
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15. The Effective Date of thi s Agreement shall be the date of signature of the last 

signatory to this Agreement. Facsimiles of signatures shall constitute acceptable binding 

signatures for purposes of this Agreement. 

16. This Agreement shall be binding on all successors, transferees, heirs, and assigns of 

the Parties. 

17. This Agreement constitutes the complete agreement between the Parties w ith 

respect to this matter and shall not be amended except by written consent of the Parties. 

18. This Agreement may be executed in counterparts, each of which shal I constitute an 

origi nal, and al l of which shall constitute one and the same Agreement. 
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CALIFORNIA DEPARTMENT OF INSURANCE 

By: Dated: /1 / Zg /;1--+-,- -+, --­
Michael Levy, D ' ty, eneral Counsel for 
Dave Jones in his acity as 
Insurance Commissioner fo r the State of California 
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By: 
And7eW'M. Johnstone 

KMART CORPORATION 

Dated: l 2- { l- 7.. { 17 

Deputy General Counsel - Litigation 

By: 
Catherine M. O'Neil 
William F. Johnson 

Dated: 

Christopher C. Burris 
Counsel for Kmart Corporation 
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Exhibit A 



SETTLEMENT AGREEMENT 

This Settlement Agreement (Agreement) is entered into among the United States of 

America, acting through the United States Department of Justice, the Office of Inspector General 

(OIG-HHS) of the Department of Health and Human Services (HHS), the Defense Health 

Agency (DHA), acting on behalf of the TRICARE Program; Defendant Kmart Corporation 

(Kmart); Sears Holding Corporation (SHC) as security provider; Relator Carl Ireland, as 

guardian of James Garbe and his estate, having previously been substituted as Relator 

(Relator)(hereafter collectively referred to as "the Parties"), through their authorized 

representatives. 

RECITALS 

A. Kmart Corporation, a Delaware Corporation, operates in-store pharmacies 

throughout the United States, Puerto Rico and the U.S. Virgin Islands. Kmart Corporation is 

wholly owned and operated by Sears Holdings Corporation, a Delaware Corporation which is 

headquartered in Hoffman Estates, Illinois. 

B. James Garbe, a former Kmart pharmacist, filed a qui tam action against Kmart in 

the United States District Court for the Central District of California captioned US., et al., ex rel. 

Garbe v. Kmart Corporation, Case No. CV08-04669 (C.D. Cal.), pursuant to the qui tam 

provisions of the False Claims Act ("FCA"), 31 U.S.C. §3730(b); state FCA statutes; and the 

California Insurance Fraud Prevention Act, Cal. Ins. Code § 1871, et seq., and the Illinois 

Insurance Claims Fraud Prevention Act, 740 ILCS § 92 (the "Civil Action"). After the United 

States elected not to intervene in the Civil Action, the case was transferred to the Southern 

District of Illinois and assigned the case number 3:12-cv-00881-MJR-PM (S.D. Ill.). On August 

8, 2017, Carl Ireland, as guardian of both Mr. Garbe and Mr. Garbe's estate, was substituted as 

Relator in the Civil Action. 
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C. The United States and Relator contend that Kmart submitted or caused to be 

submitted claims for payment to (i) the Medicare Program, Title XVIII of the Social Security 

Act, 42 U.S.C. §§ 1395-1395kkk-1 ("Medicare"); (ii) the Medicaid Program, 42 U.S.C. §§ 1396-

1396w-5 ("Medicaid"); and (iii) (the TRICARE Program, 10 U.S.C. §§ 1071-11 lOb 

("TRI CARE")( collectively, the "Government Healthcare Programs"). 

D. The United States and Relator allege that Kmart submitted false prescription 

reimbursement claims to the Government Healthcare Programs from September 1, 2004 to 

December 31, 2016 in connection with discounted generic drug prices that were available to 

enrolled members of Km.art's Retail Maintenance Program and other discount generic drug 

programs. Specifically, the United States and Relator allege that, to the extent the Government 

Healthcare Programs (or, in the case of Medicare Part D, the Part D sponsors' contracts) defined 

"usual and customary price" to include discounted generic drug prices offered to enrolled 

members ofKmart's discount generic drug programs, Kmart failed to include those discounted 

generic drug prices when billing the Government Healthcare Programs. The United States and 

Relator allege that, as a result of Km.art's actions, Kmart received reimbursement amounts that 

were higher than it was entitled to receive. Km.art's conduct is referred to below as the "Covered 

Conduct." 

E. Relator, the Medicaid Participating States (as defined in separate state settlement 

agreements), the California Insurance Commissioner, and the Illinois Attorney General contend 

that Kmart submitted or caused to be submitted false prescription reimbursement claims to 

Medicaid and certain private insurance companies ("CA/IL private insurance companies") from 

September 1, 2004 to December 31, 2016 in connection with discounted generic drug prices that 

were available to enrolled members as a part of Kmart's Retail Maintenance Program and other 

discount generic drug programs. The claims of Relator, Medicaid Participating States, California 
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Insurance Commissioner, and the Illinois Attorney General, under the state FCA statutes, the 

California Insurance Fraud Prevention Act, Cal. Ins. Code§ 1871, et seq., and the Illinois 

Insurance Claims Fraud Prevention Act, 7 40 ILCS § 92, as identified in Paragraph B above, are 

addressed in separate state settlement agreements. 

F. This Settlement Agreement is neither an admission of liability by Kmart nor a 

concession by the United States that its claims are not well founded. 

G. Relator claims entitlement under 31 U.S.C. § 3730(d), and any and all applicable 

analogous provisions in the state FCA statutes, the California Insurance Fraud Prevention Act, or 

the Illinois Insurance Claim Fraud Prevention Act, to a share of the proceeds of this Settlement 

Agreement and to Relator's reasonable expenses, attorneys' fees and costs. 

To avoid the delay, uncertainty, inconvenience, and expense of protracted litigation of the 

above claims, and in consideration of the mutual promises and obligations of this Settlement 

Agreement, the Pmiies agree and covenant as follows: 

TERMS AND CONDITIONS 

1. Kmart agrees to pay a total of $59,000,000 (the "Settlement Amount") to settle 

the Civil Action as follows: $39,056,891.41 (FCA share) to the United States and Medicaid 

Participating States to resolve their FCA claims, $3,000,000 (State Insurance Share) to the 

California Insurance Commissioner and the Illinois Attorney General to resolve the California 

Insurance Fraud Prevention Act and Illinois Insurance Claim Fraud Prevention Act claims, and 

$16,943,108.59 (Relator Fee Share) to Relator for his attorneys' fees and costs. Kmaii agrees to 

pay the Settlement Amount in three installments (the "Settlement Payments") as follows: Kmart 

shall pay $20,000,000 no later than fourteen (14) days after Effective Date (defined in paragraph 

31 below) of this Agreement; the second payment of $20,000,000 shall be due on the one year 

anniversary of the Effective Date of this Agreement; the third and final payment of $19,000,000 
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shall be due on the two year anniversary of the Effective Date of this Agreement. The Paiiies 

agree that no interest will be paid on the Settlement Payments. Each of the Settlement Payments 

will be divided on a pro rata basis among the United States, the Medicaid Participating States, 

the California Insurance Commissioner, the Illinois Attorney General, and Relator (with said pro 

rata Settlement Payments amounts agreed to separately between the United States, the Medicaid 

Participating States, the California Insurance Commissioner, the Illinois Attorney General, and 

Relator). The United States, the Medicaid Paiiicipating States, the California Insurance 

Commissioner, the Illinois Attorney General, and Relator will provide Kmart with the wiring 

instructions as well as the amount of their pro rata Settlement Payments amounts at least ten (10) 

days prior to the date each of the three payments will become due. 

2. Kmart and SHC agree that the United States, Medicaid Participating States, the 

California Insurance Commissioner, the Illinois Attorney General, and Relator are not, without 

being granted security for the payment obligations set forth in Paragraph 1 above, adequately 

protected in the event of Kmart's default on any such obligations. Therefore, Kmart and SHC 

will secure the Settlement Payments by executing and recording mortgages and/or other 

necessary documentation required to create first priority liens, in favor of the United States and 

Relator, on real properties owned by Kmart and/or SHC that have "as dark" appraised values, as 

determined by Cushman & Wakefield, CBRE, or JLL, or by another reputable third-party 

commercial real estate appraiser deemed acceptable to the United States and Relator, in the 

aggregate of at least (i) $30,000,000 until Kmart makes the second Settlement Payment; and (ii) 

$19,000,000, until Kmart makes the third Settlement Payment. The procedures for creating and 

perfecting such first priority liens and releasing such first priority liens, including the 

responsibility for payment of all costs and expenses incurred therewith, shall be governed by this 

Agreement. 
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a. The initial real properties that are subject to this Agreement, include but 

are not limited to: (a) Sears Distribution Center #8975, Road #176 Km 0.5 Cupey Bajo, San 

Juan, Cupey Ward, PR 00926; and (b) Sears Distribution Center #8825, 3825 Forsyth Road, 

Winter Park, Orange County, FL 32792. Kmart and SHC agree that in the event that Kmart or 

SHC were to file for bankruptcy, these assets are not essential to an effective reorganization of 

Kmart's or SHC's estate. Kmart and SHC further agree that in the event Kmart or SHC were to 

file for bankruptcy, they waive any right to contest or oppose any motion by the United States or 

Relator to obtain relief from the automatic stay to pursue any and all rights and remedies under 

this Agreement and any mortgages or other real estate documents, including, but not limited to, 

foreclosing on the real properties encumbered by such mortgages. 

b. At any time after the Effective Date and prior to making the last 

installment payment, Kmart may request the consent of the United States and Relator to release 

the liens encumbering one or more of the real properties securing the Settlement Payments and to 

substitute other real estate appraised by Cushman & Wakefield, CBRE, JLL, or by another 

reputable third-party commercial real estate appraiser deemed acceptable to the United States 

and Relator, at an equal or greater value (valued on an "as dark" basis), as collateral for the 

Settlement Payments. The United States and Relator shall not umeasonably withhold consent to 

Kmart' s substitution request so long as the request complies with the terms of this Agreement. 

. Upon any release and substitution, the United States and Relator shall continue to maintain a first 

priority lien on real property with a total aggregate value, on an "as dark" basis, of not less than 

$30,000,000 until Kmart makes the second Settlement Payment, and of not less than $19,000,000 

until Kmart makes the third Settlement Payment. 

c. To initiate such a release and substitution, Kmart will give written notice, 

requesting that the United States and Relator consent to the release of the applicable real 
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property. The written notice shall be accompanied by an appraisal report, issued within 120 days 

of the written request for release and substitution, of the real property that will remain in place as 

security for the Settlement Payments, as well as, to the extent a lien must be granted on substitute 

real property to meet the minimum security amount, the real property to be substituted. Such 

appraisals must be issued by Cushman & Wakefield, CBRE, or JLL, or by another reputable 

third-party commercial real estate appraiser acceptable to the United States and Relator. If the 

United States or Relator seek to confirm any appraised value presented by Kmart, the United 

States and Relator shall agree to use one of the remaining two firms that Kmart did not use for 

the substitute appraisal work (or another reputable third-party commercial real estate appraiser 

approved by Kmart). Relator shall be responsible for cost of the second appraisal report if the 

second appraisal firm's valuation of the subject properties is over five (5) percent higher than the 

value reached by the first appraiser; otherwise Kmart will pay for the cost of the second appraisal 

report. If the necessary appraisals show that the substituted property is of an equal or greater 

value than the released property (valued on an "as dark" basis), and no dispute of property 

valuation exists, the United States and Relator shall complete the necessary documentation to 

release their security interests that encumber such real property and such documents as are 

necessary to encumber the replacement property and provide title insurance insuring the first lien 

position of Relator and the United States. In the event that a review of Kmart' s initial appraisal 

is solicited by the United States or Relator and the second appraisal report generates a dispute 

about the value of the applicable real property that is five (5) percent or more lower than the 

value of Kmart' s appraisal, then the Parties agree that the third appraisal firm listed above that 

has not yet been engaged (or another reputable third-party commercial real estate appraiser 

deemed acceptable to the United States, Relator, and Kmart) shall review all appraisal work and 

determine a value for the applicable real property. The Parties agree that the third appraisal 
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firm's value shall be final and binding if the third appraisal's valuation is between the first two. 

If the third appraisal firm's valuation is lower than lowest the valuation from the two other firms 

or higher than the highest valuation from the two other firms, then an average of the valuations 

of the three appraisal firms will be used to determine value of the subject properties. If a third 

appraisal firm's work is necessary, the third appraisal firm's costs shall be paid by Kmart. 

d. Kmart agrees to maintain the properties in substantially the same condition 

that each property was in at the time of the appraisals that were produced to the Parties prior to 

entering this Agreement. If a property sustains damage at any time before the third Settlement 

Payment is made, Kmart will evaluate such damage, and make any repairs necessary to restore 

the condition of the property to substantially the same condition it was in at the time of the 

appraisals performed and produced to the Parties prior to entering into this Agreement. The 

purpose of Kmart's obligation to repair damage is to ensure that the United States and Relator 

maintain a first priority lien on real property with a total aggregate value, on an "as dark" basis, 

of not less than $30,000,000 until Kmart makes the second Settlement Payment, and of not less 

than $19,000,000 until Kmart makes the third Settlement Payment. If, at any time before the 

third Settlement Payment is made, the Relator or the United States provides reasonable notice 

requesting access to inspect the condition of the properties, Kmart shall provide access within a 

reasonable amount of time. 

e. Except as otherwise specified above in Paragraph 2.c., describing the 

limited circumstances wherein Relator may be responsible for the cost of the second appraisal 

report, all expenses associated with recording first priority liens on the initial real properties and 

expenses associated with any request by Kmart for release and substitution of properties, 

including but not limited to all mortgage-related expenses, reasonable legal fees (for real estate 
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counsel only), stamp taxes, costs of title insurance, and appraisal costs shall be paid by Kmart 

and/or SHC. 

3. IfKmart fails to complete any of the Settlement Payments by the dates due, 

Kmart shall be in default of its payment obligations (Default). The United States will provide 

written notice of the Default to Kmart and Kmart shall have the opportunity to cure such Default 

within seven (7) days from the date of receipt of the notice. Notice of default will be delivered 

to: General Counsel and SHC Legal Intake, Sears Holdings Corporation, 3333 Beverly Road 

Hoffman Estates, Illinois 60179, or to such other representative as Kmart shall designate in 

advance in writing. IfKmart fails to cure such Default within seven (7) days of receiving the 

Notice of Default, the United States and Relator may bring a foreclosure action or any other 

appropriate action or proceeding to enable the United States and Relator to enforce and realize 

upon the security interests in the real property securing the Settlement Payments and will apply 

any proceeds received in connection with such actions to complete Kmart's payment obligations 

pursuant to this Agreement and to cover any costs incurred in connection with the foreclosure 

and sale of the property (or properties), up to the full Settlement Amount. 

4. Conditioned upon the United States receiving its share of each of the three 

Settlement Payments from Kmart, the United States agrees that it shall pay to Relator by 

electronic funds transfer, twenty-nine (29) percent of each such payment received under the 

Agreement, as soon as feasible after receipt of each payment. Relator agrees that if any payment 

from Kmart to the United States is avoided in bankruptcy, Relator will return his share of the 

avoided payment to the United States within seven (7) days of receiving written notice from the 

United States that it has determined that the United States has a legal obligation to return any 

payments it has received from Kmart under this Agreement. 
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5. Subject to the exceptions in Paragraph 8 (concerning excluded claims) below, and 

conditioned upon Kmart's full payment of the Settlement Amount and subject to Paragraph 20 

below, the United States releases Kmart and its corporate parents, subsidiaries, affiliates, 

predecessors, successors, current and former officers, directors, employees, and agents 

(collectively, "Kmart"), from any civil or administrative monetary claim the United States has 

for the Covered Conduct under the False Claims Act, 31 U.S.C. §§ 3729-3733; the Civil 

Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the Program Fraud Civil Remedies Act, 31 

U.S.C. §§ 3801-3812; or the common law theories of payment by mistake, unjust enrichment, 

and fraud. 

6. In consideration of the obligations of Kmart set forth in this Agreement, and 

conditioned upon Kmart's full payment of the Settlement Amount and subject to Paragraph 20 

below, DHA agrees to release and refrain from instituting, directing, or maintaining any 

administrative action seeking exclusion from the TRICARE Program against Kmart and its 

corporate parents, subsidiaries, affiliates, predecessors, successors, current and former officers, 

directors, employees, and agents under 32 C.F.R. § 199.9 for the Covered Conduct, except as 

reserved in this Paragraph and in Paragraph 8 (concerning excluded claims), below. DHA 

expressly reserves authority to exclude Kmart from the TRICARE Program under 32 C.F.R. 

§§199.9 (f)(l)(i)(A), (f)(l)(i)(B), and (f)(l)(iii) (mandatory exclusion), based upon the Covered 

Conduct. Nothing in this Paragraph precludes DHA or the TRICARE Program from taking 

action against entities or persons, or for conduct and practices, for which claims have been 

reserved in Paragraph 8, below. 

7. Subject to the exceptions in Paragraph 8 below, and conditioned upon Kmati's 

full payment of the Settlement Amount and Relator Fee Share and subject to Paragraph 20 

below, Relator, for himself and for his heirs, successors, attorneys, agents, and assigns, releases 
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Kmart and its corporate parents, subsidiaries, affiliates, predecessors, successors, current and 

former officers, directors, employees, and agents from any claim, liability or cause ofaction, at 

law or in equity, that the Relator, on his own behalf or on behalf of any other party, has had, 

currently has, or may in the future have, arising out of or in any way relating to the Civil Action, 

the Covered Conduct or any other fact or matter regarding Relator's employment with Kmart, 

including, but not limited to, any civil monetary claim the Relator has or may have on behalf of 

the United States, the Medicaid Participating States, or California or Illinois, for the Covered 

Conduct or the Civil Action under the False Claims Act, 31 U.S.C. §§ 3729-3733, any state FCA 

statutes, or the California Insurance Fraud Prevention Act, Cal. Ins. Code §1871 et seq., or the 

Illinois Insurance Claims Fraud Prevention Act, 740 Ill. Comp. Stat. §92, to include any claims 

for expenses or attorney's fees and costs under those or other statutes or any other common law 

or equitable cause of action. 

8. Notwithstanding the releases given in paragraphs 5 and 6 of this Agreement, or 

any other term of this Agreement, the following claims of the United States are specifically 

reserved and are not released: 

a. Any liability arising under Title 26, U.S. Code (Internal Revenue Code); 

b. Any criminal liability; 

c. Except as explicitly stated in this Agreement, any administrative liability, 

including mandatory and permissive exclusion from Federal health care 

programs; 

d. Any liability to the United States (or its agencies) for any conduct other 

than the Covered Conduct; 

e. Any liability based upon obligations created by this Agreement; 

f. Any liability of individuals, except as expressly provided herein; 
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g. Any liability for express or implied warranty claims or other claims for 

defective or deficient products or services, including quality of goods and 

services; or 

h. Any liability for failure to deliver goods or services due. 

9. Relator and his heirs, successors, attorneys, agents, and assigns shall not object to 

this Agreement but agree and confirm that this Agreement is fair, adequate, and reasonable under 

all the circumstances, pursuant to 31 U.S.C. § 3730(c)(2)(B). Conditioned upon Relator's receipt 

of the payments described in Paragraph 4, Relator and his heirs, successors, attorneys, agents, 

and assigns fully and finally release, waive, and forever discharge the United States, its agencies, 

officers, agents, employees, and servants, from any claims arising from the filing of the Civil 

Action or under 31 U.S.C. § 3730, and from any claims to a share of the proceeds of this 

Agreement and/or the Civil Action. 

10. Beyond the public financial disclosures of its corporate parent Sears Holdings 

Corporation (Public Disclosures), Kmart has provided sworn financial disclosure statements 

(Financial Statements) and Public Disclosures to the United States and the United States has 

relied on the accuracy and completeness of those Financial Statements and Public Disclosures in 

reaching this Agreement. Kmart warrants that the Financial Statements and Public Disclosures 

are complete, accurate, and current, as of their date of submission, consistent with any 

clarifications and/or exceptions contained therein or otherwise documented between Kmart and 

the United States at the time. If the United States learns of asset(s) in which Kmart had an 

interest at the time of this Agreement that were not disclosed in the Financial Statements or 

Public Disclosures, or if the United States learns of any misrepresentation by Kmart on, or in 

connection with, the Financial Statements or Public Disclosures, and if such nondisclosure or 

misrepresentation changes the estimated net worth set forth in the Financial Statements or Public 
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Disclosures by $4,000,000 or more, the United States may at its option: (a) rescind this 

Agreement and file suit based on the Covered Conduct, or (b) let the Agreement stand and 

collect the full Settlement Amount plus one hundred percent (100%) of the value of the net worth 

of Kmart previously undisclosed. Kmart agrees not to contest any collection action undertaken 

by the United States pursuant to this provision if instituted before the last Settlement Payment is 

made, and immediately to pay the United States all reasonable costs incurred in such an action, 

including attorney's fees and expenses. 

11. In the event that the United States, pursuant to Paragraph 10 (concerning 

disclosure of assets), above, opts to rescind this Agreement, Kmart agrees not to plead, argue, or 

otherwise raise any defenses under the theories of statute of limitations, laches, estoppel, or 

similar theories, to any civil or administrative claims that (a) are filed by the United States within 

60 (sixty) calendar days of written notification to Kmart that this Agreement has been rescinded, 

and (b) relate to the Covered Conduct, except to the extent these defenses were available on the 

Effective Date of this Agreement. Any such rescission shall also constitute a rescission of its 

Agreement between Relator and Kmart. 

12. Kmart waives and shall not assert any defenses Kmart may have to any criminal 

prosecution or administrative action relating to the Covered Conduct that may be based in whole 

or in part on a contention that, under the Double Jeopardy Clause in the Fifth Amendment of the 

Constitution, or under the Excessive Fines Clause in the Eighth Amendment of the Constitution, 

this Agreement bars a remedy sought in such criminal prosecution or administrative action. 

Nothing in this paragraph or any other provision of this Agreement constitutes an agreement by 

the United States concerning the characterization of the Settlement Amount for purposes of the 

Internal Revenue laws, Title 26 of the United States Code. 
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13. Kmart fully and finally releases the United States, its agencies, officers, agents, 

employees, and servants, from any claims (including attorney's fees, costs, and expenses of 

every kind and however denominated) that Kmart has asserted, could have asserted, or may 

assert in the future against the United States, its agencies, officers, agents, employees, and 

servants, related to the Covered Conduct and the United States' investigation and prosecution 

thereof. 

14. Kmart fully and finally releases the Relator and his heirs, successors, assigns, 

attorneys, and agents from any claims (including attorney's fees, costs, and expenses of every 

kind and however denominated) that Kmart has asserted, could have asserted, or may assert in 

the future against the Relator, related to the Covered Conduct and the Relator's investigation and 

prosecution thereof. 

15. The Settlement Amount shall not be decreased as a result of the denial of claims 

for payment now being withheld from payment by any Medicare contractor (e.g., Medicare 

Administrative Contractor, fiscal intermediary, carrier), TRICARE contractor, or any state payer, 

related to the Covered Conduct; and Kmart agrees not to resubmit to any Medicare contractor, 

TRI CARE contractor, or any state payer any previously denied claims related to the Covered 

Conduct, agrees not to appeal any such denials of claims, and agrees to withdraw any such 

pending appeals. 

16. Kmart agrees to the following: 

a. Unallowable Costs Defined: All costs (as defined in the Federal 

Acquisition Regulation, 48 C.F.R. § 31.205-47; and in Titles XVIII and XIX of the Social 

Security Act, 42 U.S.C. §§ 1395-1395kkk-1and1396-1396w-5; and the regulations and official 

program directives promulgated thereunder) incurred by or on behalf of Kmart, its present or 

former officers, directors, employees, shareholders, and agents in connection with: 
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(1) the matters covered by this Agreement; 

(2) the United States' audit(s) and civil investigation(s) of the matters covered 

by this Agreement; 

(3) Kmart's investigation, defense, and corrective actions undertaken in 

response to the United States' audit(s) and civil investigation in 

connection with the matters covered by this Agreement (including 

attorney's fees); 

(4) the negotiation and performance of this Agreement; and 

(5) the payments Kmart makes to the United States or Participating States· 

pursuant to this Agreement and any payments that Kmart may make to 

Relator, including costs and attorneys' fees 

are unallowable costs for government contracting purposes and under the Medicare Program, 

Medicaid Program, TRI CARE Program, and Federal Employees Health Benefits Program 

(FEHBP) (hereinafter referred to as Unallowable Costs). 

b. Future Treatment of Unallowable Costs: Unallowable Costs shall be 

separately determined and accounted for by Kmart, and Kmart shall not charge such 

Unallowable Costs directly or indirectly to any contracts with the United States or any State 

Medicaid program, or seek payment for such Unallowable Costs through any cost report, cost 

statement, information statement, or payment request submitted by Kmart or any of its 

subsidiaries or affiliates to the Medicare, Medicaid, TRICARE, or FEHBP Programs. 

c. Treatment ofUnallowable Costs Previously Submitted for Payment: 

Kmart further agrees that within 90 days of the Effective Date of this Agreement it shall identify 

to applicable Medicare and TRICARE fiscal intermediaries, carriers, and/or contractors, and 

Medicaid and FEHBP fiscal agents, any Unallowable Costs (as defined in this Paragraph) 
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included in payments previously sought from the United States, or any State Medicaid program, 

including, but not limited to, payments sought in any cost reports, cost statements, information 

reports, or payment requests already submitted by Kmart or any of its subsidiaries or affiliates, 

and shall request, and agree, that such cost reports, cost statements, information reports, or 

payment requests, even if already settled, be adjusted to account for the effect of the inclusion of 

the Unallowable Costs. Kmart agrees that the United States, at a minimum, shall be entitled to 

recoup from Kmart any overpayment plus applicable interest and penalties as a result of the 

inclusion of such Unallowable Costs on previously-submitted cost reports, information reports, 

cost statements, or requests for payment. 

Any payments due after the adjustments have been made shall be paid to the United 

States pursuant to the direction of the Department of Justice and/or the affected agencies. The 

United States reserves its rights to disagree with any calculations submitted by Kmart or any of 

its subsidiaries or affiliates on the effect of inclusion of Unallowable Costs (as defined in this 

Paragraph) on Kmart or any of its subsidiaries or affiliates' cost reports, cost statements, or 

information reports. 

d. Nothing in this Agreement shall constitute a waiver of the rights of the 

United States to audit, examine, or re-examine Kmart's books and records to determine that no 

Unallowable Costs have been claimed in accordance with the provisions of this Paragraph. 

17. This Agreement is intended to be for the benefit of the Parties only. The Parties 

do not release any claims against any other person or entity, except to the extent provided for in 

Paragraphs 5, 6, 7, 9, 13, and 14 or Paragraph 18 (waiver for beneficiaries paragraph), below. 

18. Kmart agrees that it waives and shall not seek payment for any of the health care 

billings covered by this Agreement from any health care beneficiaries or their parents, sponsors, 

US. ex rel. Garbe v. Kmart 
15 



legally responsible individuals, or third party payors based upon the claims defined as Covered 

Conduct. 

19. Kmart warrants that it has reviewed its financial situation and that it currently is 

solvent within the meaning of 11 U.S.C. §§ 547(b)(3) and 548(a)(l)(B)(ii)(I), and shall remain 

solvent notwithstanding payment of the initial Settlement Payment. Further, the Parties warrant 

that, in evaluating whether to execute this Agreement, they (a) have intended that the mutual 

promises, covenants, and obligations set forth constitute a contemporaneous exchange for new 

value given to Kmart, within the meaning of 11 U.S.C. § 547(c)(l), and (b) conclude that these 

mutual promises, covenants, and obligations do, in fact, constitute such a contemporaneous 

exchange. Further, the Parties warrant that the mutual promises, covenants, and obligations set 

forth herein are intended to and do, in fact, represent a reasonably equivalent exchange of value 

that is not intended to hinder, delay, or defraud any entity to which Kmart was or became 

indebted to on or after the date of this transfer, within the meaning of 11 U.S.C. § 548(a)(l). 

20. IfKmart commences, or a third party commences, any case, proceeding, or other 

action under any law relating to bankruptcy, insolvency, reorganization, or relief of debtors (a) 

seeking to have any order for relief of Kmart' s debts, or seeking to adjudicate Kmart as bankrupt 

or insolvent; or (b) seeking appointment of a receiver, trustee, custodian, or other similar official 

for Kmart or for all or any substantial part of Kmart's assets, Kmart agrees as follows: 

a. Krnart's obligations under this Agreement may not be avoided pursuant to 

11 U.S.C. § 547, and Kmart shall not argue or otherwise take the position in any such case, 

proceeding, or action that: (i) Kmart's obligations under this Agreement may be avoided under 

11 U.S.C. § 547; (ii) Kmart was insolvent at the time this Agreement was entered into, or 

became insolvent as a result of the payment made to the United States or Relator; or (iii) the 
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mutual promises, covenants, and obligations set forth in this Agreement do not constitute a 

contemporaneous exchange for new value given to Kmart. 

b. IfKmart' s obligations under this Agreement are avoided for any reason, 

including, but not limited to, through the exercise of a trustee's avoidance powers under the 

Bankruptcy Code, the United States, at its sole option, may rescind the releases in this 

Agreement and bring any civil and/or administrative claim, action, or proceeding against Kmart 

for the claims that would otherwise be covered by the releases provided in Paragraphs 5 and 6 

above. Kmart agrees that (i) any such claims, actions, or proceedings brought by the United 

States are not subject to an "automatic stay" pursuant to 11 U.S.C. § 362(a) as a result of the 

action, case, or proceedings described in the first clause of this Paragraph because it would be an 

exercise of the United States' police and regulatory power to protect public policy and public 

health, safety and welfare, Kmart shall not argue or otherwise contend that the United States' 

claims, actions, or proceedings are subject to an automatic stay; (ii) Kmart shall not plead, argue, 

or otherwise raise any defenses under the theories of statute of limitations, laches, estoppel, or 

similar theories, to any such civil or administrative claims, actions, or proceeding that are 

brought by the United States within sixty ( 60) calendar days of written notification to Kmart that 

the releases have been rescinded pursuant to this Paragraph, except to the extent such defenses 

were available on the Effective Date of the Agreement; and (iii) the United States has a valid 

claim against Kmart in the amount of $111,000,000 and Relator has a valid claim against Kmart 

in the amount of $16,943,108.59 for attorneys' fees and costs and $3,000,000 for state insurance 

claims, and the United States and Relator may pursue their claims in the case, action, or 

proceeding referenced in the first clause of this Paragraph, as well as in any other case, action, or 

proceeding. 
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c. Kmart acknowledges that its agreements in this Paragraph are provided in 

exchange for valuable consideration provided in this Agreement. 

21. Upon receipt of the initial Settlement Payment described in Paragraph 1, above, 

the Parties shall promptly sign and file in the Civil Action a Joint Stipulation of Dismissal of the 

Civil Action pursuant to Rule 41(a)(l), subject to the terms of this Agreement. The Court, 

however, will retain jurisdiction to enforce this Agreement. The release by the United States 

shall be with prejudice as to the Covered Conduct and without prejudice as to any other claims. 

The release by Relator shall be with prejudice as to all claims. 

22. Each Party shall bear its own legal and other costs incurred in connection with 

this matter, including the preparation and performance of this Agreement. 

23. Each party and signatory to this Agreement represents that it freely and 

voluntarily enters in to this Agreement without any degree of duress or compulsion. 

24. This Agreement is governed by the laws of the United States. The exclusive 

jurisdiction and venue for any dispute relating to this Agreement is the United States District 

Court for the Southern District of Illinois. For purposes of construing this Agreement, this 

Agreement shall be deemed to have been drafted by all Parties to this Agreement and shall not, 

therefore, be construed against any Party for that reason in any subsequent dispute. 

25. This Agreement constitutes the complete agreement between the Parties. This 

Agreement may not be amended except by written consent of the Parties. Additionally, as noted 

above, separate settlement agreements have been executed with the Medicaid Participating 

States, the California Insurance Commissioner, and the Illinois Attorney General. 

26. The undersigned counsel represent and warrant that they are fully authorized to 

execute this Agreement on behalf of the persons and entities indicated below. 
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27. This Agreement may be executed in counterparts, each of which constitutes an 

original and all of which constitute one and the same Agreement. 

28. This Agreement is binding on Kmart's successors, transferees, heirs, and assigns. 

29. This Agreement is binding on Relator's successors, transferees, heirs, and assigns. 

30. All parties consent to the United States' disclosure of this Agreement, and 

information about this Agreement, to the public. 

31. This Agreement iS' effective on the date of signature of the last signatory to this 

Agreement and the execution of the separate settlement agreements entered into by the Medicaid 

Participating States, tbe California Insurance Commissioner, and the Illinois Attorney General, 

whichever comes latest (Effective Date of this Agreement). Facsimiles and electronic 

transmissions of signatures shall constitute acceptable, binding signatures for purposes of this 

Agreement. 

nm UNITED STATES OF AMERICA 

/z/ta/ 11 ~'DATED: BY: 
I / --~ 

A ieang 
Trial Attorney 
Commercial Litigation Branch 
Civil Division 
United States Depatiment of Justice 

DATED: /·)ll·)A? 
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BLEY.pAuL. NIc H 0 L ~~~~'.i~~~,~~dH~LAS1099873821 
ON: c=US, o=U.S. Government, ou:DoD, ou=PK!, 

BY: AS.1099873821 ~~~~~~~~~~2~E~:~~~7N·l~~~~S.1099873821DATED: 11/27/2017 
LEIGH A. BRADLEY 
General Counsel 
Defense Health Agency 
United States Department of Defense 
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KMART CORPORATION - DEFENDANT 

BY: 

DATED: BY:tt/ts/;7 
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~: ±::6: 
I· 

02N<M< 
~el ~!:. t~6~"CST~T 
Sears Holding Corporation 

Catherine M. O' 
WilliamF.Jo n 
Christopher C. Burris 
King & Spalding LLP 
Counsel for Defendant 
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DATED: 1/-'J- 7~(? 

Stephe lel'y 
· L. King 

Aal'On M. Zigler 
Peter 0. Rocque 
Korein Tillery, LLC 
Counsel for Relator 
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