STATE OF CALIFORNIA
FRAUD ASSESSMENT COMMISSION

Summary Meeting Minutes
San Jose, California
January 11, 2012

In attendance: Don Marshall, Chairperson; Commission Members Lilia Garcia, Carol
Newman, Joel Sherman, Jiles Smith, and Douglas Williams.

Others present: Rick Plein, Deputy Commissioner, Enforcement Branch, California
Department of Insurance; Eric Weirich, Division Chief, Enforcement Branch; Vanessa
Himelblau, Senior Staff Counsel, Legal Division.

Chairperson Don Marshall opened the meeting by asking for a motion to approve the
submitted summary minutes from the September 14, 2011 meeting.

Motion
Commission Member Lilia Garcia made a motion to accept the summary minutes as
submitted. Commission Member Jiles Smith seconded the motion.

Action
The summary minutes were unanimously passed.

Don Marshall, Chairperson, announced that the first order of business is the election of
the new Chairperson of the Fraud Assessment Commission (FAC). Vanessa
Himelblau, Senior Staff Counsel, Legal Division, facilitated the election process by
addressing each FAC Representative, “Are you intending to run for the position of
Chair?”

Ms. Himelblau: “Mr. Sherman?”
Commission Member Sherman: “No.”
Ms. Himelblau: “Mr. Williams?”
Commission Member Williams: “No.”
Ms. Himelblau: “Ms. Newman?”
Commission Member Newman: “No.”
Ms. Himelblau: “Mr. Marshall?”
Chairperson Marshall: “Yes.”

Ms. Himelblau: “Ms. Garcia?”
Commission Member Garcia: “No.”
Ms. Himelblau: “Mr. Smith?”
Commission Member Smith: “No.”

Chairperson Marshall was the only Commissioner to run for the Chairperson position.

Chairperson Marshall was unanimously voted in as FAC Chairperson for the January
2012-2013 term.



Ms. Himelblau moved to the election process of the Vice Chairperson position.
Beginning with Mr. Sherman, Ms. Himelblau asked, “Do you intend to run for the Vice-
Chair of the FAC?”

Ms. Himelblau: “Mr. Sherman?”
Commission Member Sherman: “Yes.”
Ms. Himelblau: “Mr. Williams?”
Commission Member Williams: “No.”
Ms. Himelblau: “Ms. Newman?
Commission Member Newman: “No.”
Ms. Himelblau: “Mr. Marshall?”
Chairperson Marshall: “No.”

Ms. Himelblau: “Ms. Garcia?”
Commission Member Garcia: “No.”
Ms. Himelblau: “Mr. Smith?”
Commission Member Smith: “No.”

Commission Member Sherman was the only Commissioner to accept the nomination for
the Vice Chairperson position.

Commission Member Sherman was unanimously elected Vice Chairperson, of the FAC,
for the January 2012-2013 term. Ms. Himelblau congratulated Vice Chairperson
Sherman.

Chairperson Don Marshall proceeded by introducing guest speaker Alex Swedlow,
California Workers’ Compensation Institute’s (CWCI) Executive Vice President. Mr.
Swedlow discussed Pharmaceuticals and Workers’ Compensation, particularly the
increased prescription of Schedule Il narcotics and opioids for low level severity claims.
These drugs were originally designed and FDA approved for end-stage cancer pain.
The California Workers’ Compensation Institute’s study and the balance of medical
evidence shows opioids are not working for low severity injuries. In fact, they are
slowing down recovery, as opposed to facilitating a return to full functionality.

This trend is increasing the costs of a Workers’ Compensation claim, and ultimately
increasing the cost of WC Insurance in California. Mr. Swedlow provided statistics:

Ten years ago these narcotics were prescribed in 10% of WC cases, now they are
prescribed in 30% of cases. Fatalities from overdose have increased 300%. The
majority of these prescriptions are being written by a small percentage of physicians.
Three percent of California physicians are writing more than half of the prescriptions for
these drugs. Mr. Swedlow identified the Los Angeles basin, the Central Valley and the
Bay Area as the primary areas where these prescriptions are written. The primary
industries affected: Construction, Agriculture, Professional and Clerical.

Commission Member Smith raised the question of how prescribing these drugs would
be considered fraud from a District Attorney’s prospective.



Commission Member Newman noted that at State Fund this is an alarming area that
needs to be addressed. Commission Member Newman wanted to bring this to the
Fraud Assessment Commission’s attention because this is a growing trend. These
drugs are for end of life pain; however, many doctors have translated it into pain relief
for any injury. In these cases, functional recovery is very grim. Less than 50% of these
people will return to work.

Commission Member Newman mentioned there are over 25 potential charges related to
this issue: “False prescriptions, excessive prescribing or treatment, furnishing
dangerous drugs without examination. We've seen manslaughter or murder charges.
So with that, we ask you to be aware, and see this as a call to action.”

As the discussion ensued, a few attendees raised questions and made comments on
the issue. Chairperson Marshall wanted to reiterate that the purpose of the FAC is to
fight fraud, not narcotics. “This is one part of a possible driver of fraud, as opposed to
this becoming a part of our overall scope of what we’re supposed to do,” remarked
Chairperson Marshall.

Mr. Fagan, San Bernardino Chief Deputy District Attorney, noted that you are going to
see fraud if you have prescriptions offered for non-existent patients, non-existent
injuries and injuries outside of the WC system. Those all could fall into the WC grant.

Commission Member Smith commented that he saw this issue as something worth
looking into and that State Fund is going down the right path.

Chairperson Marshall suggested a sub-committee to look into the tie between the
increased use of opiates and WC fraud as per the statute that directs the use of grant
funds. Vice Chairperson Sherman and Commission Member Newman will be on the
sub-committee. This item is tabled until the June FAC Meeting.

Fraud Assessment Commission Goals and Objectives
The Commission reviewed the Fiscal Year 2011-2012 Goals and Objectives. After
some discussion, the FAC offered no changes.

Motion
Commission Member Smith made a motion to accept the Goals and Objectives as
submitted.

Vice Chairperson Sherman seconded the motion.

Action
The Fraud Assessment Commission Goals and Objectives for Fiscal Year 2012-2013
were unanimously passed.

Based on the Code of Regulations (CCR), the FAC Chairperson will name two
Commission Members to participate on the Workers’ Compensation Review Panel.
Chairperson Marshall gave a description of the responsibilities involved and asked that
any Commission Member interested please contact Mary Spaid.



Fraud Division Report

Rick Plein, Deputy Commissioner, Enforcement Branch, reported that the Department is
in the process of filling vacant fraud investigator positions throughout the state.
Insurance Commissioner Jones was able to restore some of the funding that had been
cut from previous years, so filling these positions is a priority.

Also, the governor’s budget was recently released. The amount of local assistance
funding for the Workers’ Compensation Program remained $31,774,000 for distribution
to the District Attorneys.

Deputy Commissioner Plein also remarked that last year, the Enforcement Branch
completed three new premium fraud trainings and made several presentations
throughout the state. This year, we are preparing to conduct medical fraud training
classes statewide.

The Fraud Division is part of the Labor Enforcement Task Force (LETF). The Task
Force will be directed by the Department of Industrial Relations. The Fraud Division will
primarily work on the premium fraud aspect of the LETF.

The last Insurance Fraud Grant Training is January 24" at the Inland Empire Regional
Office in Rancho Cucamonga. Deputy Commissioner Plein conveyed to the District
Attorneys that grant writers should attend the upcoming training.

The Annual Request for Application (RFA) Informational Meeting for District Attorneys is
scheduled for March 14", 2012. An overview will be presented on all grant-funded
programs.

District Attorney Report
Gary Fagan, Co-Chairperson of the California District Attorney Association (CDAA)
Insurance Fraud Sub-Committee spoke on behalf of CDAA members.

The Association held a District Attorney Fraud Training Seminar; Mr. Fagan thanked
those in the audience that were able to attend. Mr. Fagan noted that the fraud seminar
is one of the premier trainings in CDAA. We have a committee that works diligently
throughout the year to select topics and instructors, so that we can provide the most
relevant training to the prosecution of insurance fraud cases. He stated, “I don’t know
anybody that does more extensive, more in-depth training with better attendance than
we do.”

Mr. Fagan discussed AB109. This Bill will result in major changes in sentencing in
California. All of the insurance fraud lawyers are looking at the impacts; they’re
significant. He mentioned a few issues:

e Unless the individual you are prosecuting has a prior strike, which is a serious or
a violent felony, they are not eligible for prison.
¢ Most of the cases we prosecute in insurance fraud will not be prison eligible.



e |If someone goes to county prison and they’re released, prosecutors are
researching whether or not there is authority to require restitution at the end of
their sentence.

Public Comment

Dominic Dugo from the San Diego District Attorney’s Office advised of a computer
program their investigators designed. The program allows investigators to take 30 or 40
pages of phone records, something that would normally take eight hours of investigative
work, and this program can do it in 15 minutes. They’ve provided this program to the
Department of Insurance and they will provide it to anyone that would like to use it.

Final comment by Chairperson Marshall, noting that there had been some discussion
regarding standardization of the various measurements used by the Department’s
Workers’ Compensation Review Panel when reviewing the District Attorneys’ Request
for Funding.

Motion
Commission Member Garcia made a motion to adjourn.

Chairperson Marshall seconded the motion.

Action
The FAC unanimously approved.

Meeting adjourned at 12:10pm.



